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Time is of the essence when it comes to executing political manoeuvres to reduce a

government to a minority. Dissident legislators need time to gather enough numbers to

vote out the regime. Ruling parties need to close the window of opportunity soon, of-

ten using the threat of disqualification for defection. It is in this backdrop that judicial

intervention in matters relating to disqualifying lawmakers for defection takes place —

either buying the dissidents time or allowing disqualification proceedings to go on

unhindered. By its order granting time until July 12 to dissident Shiv Sena legislators in

the Maharashtra Assembly to reply to the Deputy Speaker’s notice under the anti-

defection law, the Supreme Court has effectively made it possible for them to actualise

their objective without the threat of disqualification for now. It is doubtful whether the

Court should have done this in the face of a specific bar on judicial intervention in

disqualification proceedings at any stage prior to final adjudication under the Tenth

Schedule. In 1992 (Kilhoto Hollohan vs Zachillhu), a Constitution Bench, while upholding

the validity of the anti-defection law, held that the Speaker’s decision was subject to

judicial review, albeit on limited grounds. It also made it clear that this should take place

after a final decision, and there can be no interim order, except if there is an interim

disqualification or suspension.

The Deputy Speaker’s grant of just two days for the MLAs to reply may have occasioned

the intervention; but it is doubtful whether the Court should concern it-self with the

question now, when it can be decided after their possible disqualification. There are

Court judgments that say compliance with natural justice is not based on the number

of days given, but on whether sufficient opportunity was given before a decision. Based

on a conclusion in Nabam Rebia (2016) that a Presiding Officer should not adjudicate

any defection complaint while a motion for his own removal is pending, the dissidents

sent a motion to get the Deputy Speaker removed. After he rejected it, the rejection has

also been questioned in court, thus raising a jurisdiction question on the adjudicatory

power of the Deputy Speaker, who, of necessity, has to decide disqualification questions

in the absence of a Speaker. Motions to remove a Presiding Ofcer should not become a

ploy to circumvent disqualification proceedings. If courts countenance manoeuvres to

pre-empt a decision on whether legislators camping in another State and questioning

the Chief Minister’s majority have incurred disqualification by “voluntarily giving up

membership” of their party, they undermine the anti-defection law and render nugatory

rulings by Constitution Benches. When defection is seen as a serious menace by the

Constitution, courts should not act in furtherance of it. The duty to protect those

wrongly disqualified is important, but so is calling to account defectors whose motives

are suspect.
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Transcending partisan stalemate for the first time in several generations, the U.S.

Congress has passed, and President Joe Biden signed into law, a gun regulation bill to

place several important constraints on the proliferation of firearms across the country.

The bipartisan gun reform law, titled the Bipartisan Safer Communities (BSC) Act, was

passed earlier in the Senate, with a final vote of 65 to 33 including 15 Republicans who

joined Democrats in support of the measure, and then at the House of Representatives,

by a margin of by 234-193 votes, with 14 Republicans crossing the aisle to vote. While the

bill goes a considerable distance in reining in the relatively unhindered sale of firearms

across weapons buyer profiles, it falls far short of the critical regulations that Democrats

have been pressing for. The law also comes into force shortly on the heels of the U.S.

Supreme Court striking down a New York law limiting concealed carrying of guns.

Nevertheless, the bipartisan character of the bill refects the best hope for a gradual and

marginal shift in the public discourse on gun ownership and its right guaranteed by

the Second Amendment of the U.S. Constitution. The fact that such a bill passed both

houses of Congress and reached Mr. Biden’s desk also reflects the deep shock that the

nation experienced in the recent acts of gun violence in a school in Texas, and at a New

York store.

Therein lies the limited scope of the bipartisan gun reform law — it does nothing to

address the question of limiting the availability of this weapon, nor does it yield any

quarter to the long-standing demand by Democrats to institute universal background

checks for those buying the firearms. Within its core ambit the law does mandate

expanded background checks, including state and local juvenile and mental health

records of gun purchasers aged 18 to 20 years; closing of the “boyfriend loophole” by

denying gun ownership to convicted domestic violence offenders under certain condi-

tions; ‘red fag laws’ that will grant federal funds to States with laws enabling removal of

guns from persons deemed dangerous; and sets aside nearly $13 billion for education

and advocacy towards improving mental health in schools, crisis intervention, violence

prevention programmes, mental health worker training and school safety. However, the

law does not hint at reviving the assault weapons ban of 1994, which expired a decade

later, since which time this category of weapon has become the most frequently used in

lethal mass shootings. While the BSC Act is a welcome step in the right direction, the

U.S. has a long road ahead and complex questions to resolve regarding its obsession

with unrestricted gun ownership before mass shootings in public places stop occurring.


