
VICTIMS’ SAY

THE SUPREME COURT HAS DONE WELL TO ASSERT VICTIMS’

ROLE IN CRIMINAL PROCEEDINGS AGAINST OFFENDERS
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In cancelling the bail granted by the Allahabad High Court to Ashish Mishra, son of

Union Minister Ajay Mishra, and an accused in the Lakhimpur-Kheri murder case, the

Supreme Court has reaffirmed the basic principles that govern bail jurisprudence. The

High Court’s failure to hear the objections of the victims of the Lakhimpur-Kheri

violence, in which eight people, including four farmers and a journalist, died during

a protest organised by farmers against the Union Minister, is a key reason for setting

aside the bail order, but it has also been criticised for “taking a myopic view” of

the evidence and going into the merits of the case. It is settled law that while granting

bail, courts only ought to take a preliminary view as to involvement of the accused in the

offence, its nature and gravity, and the severity of the punishment if there is a conviction;

besides the possible effect of giving bail to the accused, such as the scope for tampering

with evidence, intimidating witnesses, influencing the outcome or the possibility of the

accused fleeing justice. The Supreme Court has rightly pointed out that the High Court

had needlessly gone into the nature of the evidence relating to the incident, in which a

vehicle was driven into the crowd, and stressed the absence of any firearm injury among

the victims. The apex court's conclusion that irrelevant material was considered for grant

of bail, while ignoring established parameters, is unexceptionable.

The more significant aspect of the order is the emphasis it places on the right of victims

to be heard at every stage of criminal proceedings. The Court has recorded its

disappointment with the High Court for not acknowledging this right. The victims’ right

is not limited to filing an appeal in the event of the acquittal of the accused, but extends

to being heard even in the bail stage. By describing the rights of a victim of a crime as

“substantive, enforceable and another facet of human rights,” the Court has advanced

the cause of victimology as a part of criminal law. As a result of both changes in the law

and emerging jurisprudence, victims are now in a position to get compensation as well

as the status of a participant in the prosecution of offenders. The verdict should lead to

greater participation by victims in the criminal process and thus help the cause of

justice. The cancellation of Mr. Mishra’s bail is also an indirect indictment of the Uttar

Pradesh government, which did not file an appeal against the grant of bail, despite a re-

commendation to that effect by a judge monitoring the probe. The Supreme Court had

declined to hand over the case to the CBI, reposing its trust in a Special Investigation

Team of the State police. While the accused will get another chance to apply for bail as

the matter has been remanded to the High Court, the SIT must do nothing to

undermine the Court’s faith.



AN HONEST RECKONING

INDIA MUST GET EXPERTS TO INDEPENDENTLY INVESTIGATE

EXCESS DEATHS

EDITORIAL
THE HINDU

The visit of Tedros Ghebreyesus, Director-General of the World Health Organization, to

Gujarat for the Global Ayush Investment and Innovation Summit coincides with a

simmering dispute between India and WHO on its forthcoming report on excess CO-

VID-19 deaths between 2020 and 2021. In 2020, the organisation had computed three

million deaths globally from the pandemic, much more than the 1.8 million officially

reported by countries. It was due to update this estimate for 2021 by the year-end but

could not, and reports suggest, because of ‘stalling’ by India. A report in The New York

Times claims that WHO estimates India accounted for four million deaths, or about

eight times the current official toll of 5.2 lakh. The report drew a sharp response from the

Centre, with the Health Ministry criticising WHO’s use of mathematical extrapolation

and assumptions that did not capture ground realities in India and its reliance on

‘unverifed’ data sources. WHO is set to release its estimates for most countries in

the near future but the disclosure of India’s displeasure again shines the light on a long-

standing discomfort with independent estimates of the death toll. A high death toll

undermines India’s official discourse that it has performed better than several western

countries with better-developed health infrastructure.

While India has traditionally been a laggard in health statistics, largely due to the wide

disparity in health services across States, it has, in recent years, improved medical

registration of deaths to as much as 92% in 2019. States such as Tamil Nadu, Kerala and

Mizoram, for instance, have nearly 100% death registration; but even in these States, the

percentage of certified deaths ascribing a cause is lower. States such as Bihar, Jhark-

hand and Uttar Pradesh have less than 67% and even fewer certified deaths. The

infectious, pervasive nature of the pandemic continues to strain and overwhelm the

most resilient health systems and there will never be an exact count of the toll. While it

is possible that researchers could use indirect methods that may overestimate the toll, it

is indefensible on India’s part to maintain that its official estimates offer a more accurate

picture. While it may be difficult to make death estimates for all States, India should

view them not as an indictment but as a marker for future generations that they may be

better equipped and so invest appropriately to improve preparedness against inevitable

blights. India must also officially commission a team of experts, supply them with the

best available data, and have them independently investigate excess deaths, publishing

their methods and numbers, without fear or favour, in reputed journals. This would go a

long way in burnishing India’s health credentials.


